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Substitutions:
Flexibility within Limits

By Ronald L. Geren, AIA, CSI, CCS, CCCA, SCIP

All manufacturers wish that their product or prod-
ucts are used on construction projects; otherwise, they
would not be in the business. But, on the design side,
not every product is suitable for a given project, nor is
there sufficient fee to research every product that could
potentially be used on a project. Therefore, with few
exceptions, most design professionals focus on one or
two potential products for design purposes, which leave
other possible products waiting in the wings.

How these other possible products make it into the
project depends on what the construction documents
provide in the form of substitution procedures. Substitu-
tion of specified or indicated products has probably been
around as long as building construction has been in ex-
istence. However, throughout the history of construc-
tion, there was no formalized substitution process devel-
oped for construction professionals to implement until
the 1960’s.

At the beginning of the 1960’s, an innovative Arizo-
na architect by the name of Fred M. Guirey, FAIA, de-
veloped the “prior approval” system, which allows spec-
ifications to be concise by using brand names, but allows
bidders to submit “equal” products. Guirey’s goal was
to achieve the lowest price for the owner at minimal risk
for the contractor, while at the same time conforming to
governmental requirements for competitive bidding. In
1962, Guirey hired Maynard Blumer, FAIA, FCSI, and
tasked him to further define the prior approval process.
As a result, Blumer developed a process that consisted of
eleven rules. Twelve years later, Blumer’s prior approv-
al process was integrated into standard AIA documents.
Thus, the formalized substitution procedure was born.*

The substitution process is beneficial for all parties:
owners, contractors and subcontractors, design profes-
sionals, and construction product manufacturers; howev-
er, the process needs to be regulated with clear and con-
cise provisions in the procurement and contract docu-
ments.

! “Prior Approval, A Specification System,” H. Maynard Blumer,
The Construction Specifier, pp 80-84, April 1986.
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Specifications

Before a discussion of how substitutions should be
handled in the procurement and contract documents, a
discussion on the more basic topic of how products
should be specified is necessary. In order for the manu-
facturer to prepare a meaningful substitution request and
for the design professional to make a fair comparison,
the specifications should state the essential characteris-
tics of an acceptable product.

Specifications for privately funded construction pro-
jects can be proprietary, but if the owner wants to keep
its options open to maximize performance, minimize
cost, or both, then substitutions are a means to achieve
that. For publicly funded projects, procurement regula-
tions at all levels of government (federal, state, county,
and local) require some form of open competition. For
example, the Federal Acquisition Regulation (FAR)
6.101, which references the United States Code (U.S.C.),
states that Government contracts shall “promote and
provide full and open competition.”

However, this does not preclude the use of proprie-
tary specifications as long as the specifications are
“open,” which means the submission of proposed substi-
tutions is available to bidders. For example, the FAR
states the following in Section 6.302-1 (c):

Brand-name or equal descriptions, and other purchase
descriptions that permit prospective contractors to of-
fer products other than those specifically referenced
by brand name, provide for full and open competition
and do not require justifications and approvals to
support their use.

Many government agencies take the quote above lit-
erally and require that the specifications, when listing a
brand name, must follow it with “or equal.” When list-
ing specific manufacturers and products, some agencies
have established policies that require at least three prod-
ucts or manufacturers be listed—some going as far as
requiring the minimum three plus the “or equal.” The
problem with using “or equal” in a specification is the
conundrum of what is considered “equal”? There are
many products out on the market, but very few would be
considered “equal” to other like products.

A specification that lists just a brand-name product
(sometimes referred to as a “basis-0f-design” product)
and “or equal” or its equivalent, does not provide the
essential information to make a comparison for proposed

©2011 RLGA Technical Services LLC
www.specsandcodes.com

Substitutions
Keynotes No. 8 — Page 1



Keynotes

Information for the Improvement of Construction Documents

substitutions. Many manufacturers provide product
sheets with a long list of characteristics and performance
data. For specified brand-name products, using these
lengthy lists of information is a poor basis for reviewing
substitutions, since no two products are exactly alike
(i.e. equal); leaving reviewers to ask the question: Which
features are most important? Therefore, when using a
brand-name product, the specifications should addition-
ally identify the minimum characteristics and perfor-
mance data that are required for the project.

Limiting product requirements to essential character-
istics and performance data can simplify the substitution
review process and allow broader competition. Manu-
facturers seeking substitution approval need only to meet
or exceed the minimum specified requirements. Thus, if
“or equal” is required, then it would be advisable that
Division 01 define the term as a comparable product that
meets or exceeds specified requirements.

Procurement Documents

If substitutions are permitted during the procurement
of a construction project, the procurement documents?
should establish the requirements in the “instructions to
bidders” or similar document. AIA Document A701-
1997, Instructions to Bidders, provides basic require-
ments for submitting substitutions in Section 3.3.

AIA Document A701 essentially allows substitution
requests to be submitted up to ten days before the date
established for the receipt of bids. Any approved substi-
tutions are to be issued in an addendum. Since the latest
an addendum can be issued is four days prior to date of
receipt of bids (AIA Document A701, Section 3.4.3), the
length of time that the architect and its consultants have
to review substitution requests is six days—this does not
allow much time for review.

Therefore, some ground rules should be established
in the procurement documents to make sure the architect
and its consultants have the data and time to make intel-
ligent decisions when reviewing substitution requests.
For design professionals, making an intelligent decision
is vital, since the approval of a substitution carries the

2 Although commonly referred to as “bidding documents,” this arti-

cle uses the CSI term “procurement documents,” since not all con-
struction documents are bid due to the variety of available project
delivery methods. However, this article uses the terms “bid” and
“bidder” regardless if the entity is submitting a bid or proposal.
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same liability as if the design professional directly speci-
fied the substituted product in the original documents.

If AIA Document A701 is not used, then the docu-
ment used to instruct bidders on the bidding process
needs to include the provisions in the following para-
graphs plus the provisions similarly covered in the AIA
document. If AIA Document A701 is used, then the fol-
lowing provisions need to be included as supplementary
instructions (or annotated revisions to electronic docu-
ments).

One provision that should be in the procurement
documents is the format in which substitution requests
must be submitted. It should not be the design profes-
sional’s responsibility to research a proposed substitu-
tion to determine its acceptability; the burden of proof
lies with the submitter. To standardize the submission
format, a form, such as the Construction Specifications
Institute’s (CSI) Form 1.5C, Substitution Request (Dur-
ing the Bidding/Negotiation Stage), may be used. The
submitter should also provide sufficient documentation,
such as product data, drawings, test results, or perfor-
mance data, to substantiate the substitution’s compliance
with specified requirements.

Other provisions should include the specific date,
time, and location for submitting substitution requests,
and possibly who is authorized to submit a substitution
request. Regarding the latter, some jurisdictions and
AJE firms will only allow substitutions to be submitted
by a prime bidder—not from a subbidder or a manufac-
turer. The benefit of this requirement is that it helps to
filter out those products that a prime bidder has no inter-
est in using, thereby eliminating unnecessary review
time.

Contract Documents

To comply with competition requirements in public
procurement regulations, allowance of substitution sub-
missions is only necessary during the procurement
phase. Once a contract is executed, substitutions may or
may not be allowed according to the contract documents.
AIA Document A701 states in Section 3.3.4 that “No
substitutions will be considered after the Contract award
unless specifically provided for in the Contract Docu-
ments.” Therefore, if substitutions will be permitted
after contract award, the specifications need to establish
substitution procedures, since the procurement require-
ments are not a part of the contract documents.
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Requirements for substitutions may be specified in
Section 01 25 00 “Substitution Procedures.” Included in
those requirements should be the conditions upon which
a substitution request may be permitted. These condi-
tions can be divided into two main categories: substitu-
tions for cause and substitutions for convenience.

“Cause” refers to conditions that are beyond the con-
tractor’s control. These may include situations where
the specified product is no longer manufactured, is un-
suitable for the intended use, or is unavailable due to
circumstances unforeseen by the contractor, such as a
labor strike or a natural disaster or event that delays pro-
duction, thereby affecting the project schedule. The con-
tractor’s failure to obtain in a timely manner the speci-
fied product (e.g. a contractor-caused submittal delay,
contractor did not take into consideration for long-lead
time, etc.) is not considered a justifiable substitution re-
guest for cause.

“Convenience” refers to conditions that benefit the
contractor, the owner, or both. If permitted, the contrac-
tor may submit a substitution request if there is a signifi-
cant advantage, such as lower cost in labor, material, or
both; quicker delivery time; or other benefit to the own-
er. Unless shared savings is a part of the contract, any
cost savings should go to the owner.

Owners may also initiate a substitution for a humber
of reasons. When requested by the owner, the design
professional should prepare a request for proposal and
issue it to the contractor for determination of cost and
schedule impacts. Design professionals should also re-
view proposed owner-initiated substitutions for possible
impacts on the performance of the building, such as
compatibility with other specified products and systems.
If the design professional determines there is a cause for
concern, then it should be brought to the owner’s atten-
tion.

If whether for cause, convenience, or initiated by the
owner, a substitution request is a change to the contract
documents and should be treated as such. AIA Docu-
ment A201-2007, General Conditions of the Contract
for Construction, requires that substitutions be made
through a change order or construction change directive,
unless the substitution qualifies as a minor change. A
minor change applies when there is no change in con-
tract cost or time and the substitution is consistent with
the intent of the Contract Documents. As to the latter, if
the substitution is a completely different type of material
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or product, it may be considered inconsistent with the
intent of the contract documents, thereby requiring the
use of a change order, even if there is no change in con-
tract cost or time. If the substitution qualifies as a minor
change and was not initiated by the owner, it is recom-
mended that the owner be informed of any proposed
substitutions.

As with procurement documents, the requirements
for submitting substitution requests should also address
time and format for submission. Substitutions for cause
should be allowed at any time during the construction
period. However, substitutions for convenience should
be limited to the initial weeks of the project. Whether
this period begins following the award of the contract,
after the notice to proceed, or after the start of construc-
tion, is up to the owner and design team. The format
should be similar to that for substitutions during the pro-
curement stage. For the construction phase, CSI has
Form 13.1A, Substitution Request (After the Bid-
ding/Negotiation Phase), which is available for use.

The Design Professional’s Review

As previously mentioned, when the design profes-
sional approves a substitution, it carries the same liabil-
ity as if it was specified in the construction documents.
Therefore, design professionals need to treat substitu-
tions with the same care and attention they gave the
products they specified in the construction documents.

CSI’s Construction Contract Administration Prac-
tice Guide identifies six areas in which the substitution
request should be reviewed. These areas, and some of
the questions that should be asked, are as follows:

e Product: Does the substitution’s characteristics meet
or exceed the minimum specified requirements?

e Manufacturer: How long have they been in busi-
ness? How do they respond to problems? What is
their delivery track record?

e Product Representative: Is the person knowledgea-
ble about the product and does she or he respond
quickly to questions and problems?

e Installation/Installer: Are there unique installation
requirements? Are installers available in the area?
Does the substitution require a certified installer?

e Operation and Maintenance Costs: Will the product
cost more to maintain than the specified product?
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e Warranty: Does the warranty for the substitution
provide protection similar to that of the specified
product?

During bidding, if AIA Document A701 is used on a
project, the last sentence of Section 3.3.2 states “The
Architect's decision of approval or disapproval of a pro-
posed substitution shall be final.” Thus, if a substitution
request is not approved, then bidders must base their
bids on the specified product or products.

During construction, approval is based on the issu-
ance of a change order, change directive, or minor
change, as previously mentioned. If a substitution is not
approved by the architect using one of these methods,
then the contractor must use the specified product or
products.

*kx*k

Substitutions need not have the negative image that
they typically carry. If all parties understand and com-
ply with the requirements, the substitution process will
go smoothly. Contractors, subcontractors, suppliers, and
manufacturers should not submit substitutions solely on
the hope of increasing a profit margin, but to provide
equal or better performance than the specified product.
Design professionals should review substitutions with
impartiality, but with their liability in mind, and should
use the same impartiality when informing and advising
the owner of any substitution requests. Finally, owners
should not be swayed by a quick sales job and a promise
of reduced cost to approve a substitution request—
careful analysis should always be applied.

About the Author: Ronald L. Geren, AlIA, CSI, CCS,
CCCA, SCIP, is a Certified Construction Specifier, and
is the principal of RLGA Technical Services located in
Scottsdale, Arizona, which provides specifications and
code consulting services to architects, engineers, own-
ers, and product manufacturers. A 1984 graduate of the
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ence with military, public, and private agencies.
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